main actors concerned by this law field must know the exact meanings and contents of their rights and obligations. This might appear as a paradox. Still, it remains that many legal principles are dipped into abstraction and noting the abstraction and the generality of a norm is the first step of its analysis, of its interpretation and application 10 . In any case, the judges or arbitrators have an obligation to rule despite the laconic configuration of the law 11 . If not, they could be denying justice.
The same logic applies to the fair and equitable treatment. Its definition and content cannot be deduced on a sole face value basis. And what is fair and equitable can, in absolute terms, refer more to moral than to law. Consequently, of the standard is not or very poorly defined in investment-related agreements (2), the arbitral tribunals have given it a content in their various awards (3).
SEARCHING FOR A DEFINITION OF THE FAIR AND EQUITABLE TREATMENT IN INTERNATIONAL INVESTMENT AGREEMENTS
The interest cast on the fair and equitable treatment is mainly due to its increasing invocation before arbitral tribunals 12 . Years of arbitration have helped to approach this standard and have forged and brought forward some elements to identify it. The international investment agreements, however, do not provide much information for a complete understanding of the fair and equitable treatment standard (2.1) and there has been much debate as to whether this standard is similar to what is known as the minimum standard required by international law 13 (2.2).
The imprecision of international investment agreements on the fair and equitable treatment
It seems that one of the first provisions mentioning the fair and equitable treatment is the article 11(2) of the Havana Charter which should have instituted an International Trade Organisation 14 . This article stated that the Organisation could make necessary recommendations for 10 See for example: Aristote, Ethique de Nicomaque, (Livre V, Chapitre X), Paris, Flammarion, 1965, p.162. 11 In international investment law, article 42 (2) Treaties, 1995 : Trends in Investment Rule-Making, New York/Geneva, 2007 The minimum standard is related to the minimum protection which a States owes to aliens on its territory. Some States affirm that this protection is part of customary international law and this appears in the international investment agreements they sign. They consider that the same protection is due to foreign investors and they relate it to the fair and equitable treatment. This position has obtained a positive response before arbitral tribunals 31 . The customary law to which they refer is considered as existing customary law which is, nevertheless, prone to evolve 32 . Once this distinction has been established between agreements containing the minimum standard of treatment and those which do not, the quest towards the definition of fair and equitable treatment is not fulfilled. This distinction has been subject to much doctrinal debate. A pragmatic stance would be the following. If the agreement applicable to a given case mentions the minimum standard, then the tribunal may refer to it and interpret the concerned provision accordingly. If no mention is made in the agreement, then, it follows that the latter corresponds to the parties' will 39 . Had they wanted to specify the minimum standard of treatment in the agreement, they could have done it 40 . There might therefore be no need to scrutinise their intention too sharply 41 .
36 For example, the BIT between Argentina and Sweden (22/11/1991) Despite its importance, this debate does not clearly and objectively bring to light the characteristics of the fair and equitable treatment. This task has been assumed by arbitral tribunals which have, through their awards, explained this standard.
Looking For a Definition of the Fair and Equitable Treatment in the Arbitral Awards
It must, first of all, be noted that there is no stare decisis in international law and this obviously applied to international investment law 42 . The arbitral tribunals nevertheless normally refer to past awards in order to support their own argumentation 43 . The fair and equitable treatment is subsequently anchored in this configuration and instead of affirming that there are definite elements characterising the standard, it is preferable to assert that there is a tendency followed by arbitral tribunals in the choice and in the use of elements helping in the definition. Indeed, the fair and equitable treatment appears as an evolving standard 44 to which various characteristics have been given. Hence, the interpretation and the application of the fair and equitable standard has to be studied through these characteristics (3.1) before examining how some adjustments might be sometimes be necessary (3.2).
The Main Characteristics of the Fair and Equitable Treatment in the Arbitral Awards
As mentioned, the fair and equitable treatment standard is not necessarily self-explanatory 45 . On one hand, it can seem incongruous to use an imprecise principle. On the other other hand, it can be argued that such imprecision is not always despised by practitioners who can turn and mould it in the way they like. (1) The requirements of stability, predictability, transparency and consistency.
The investment must be made within a framework which is stable, predictable, transparent and consistent. The various cases held against Argentina have confirmed the importance of these requirements. The stability of the business and investment environment is of utmost importance for the investor to be able to plan his activities. Frustrating such stability is considered as contrary to a fair and equitable treatment 56 . In the same sense, the host State has the obligation to guarantee the predictability of the legal framework. A predictable and stable legal framework 57 is a "recognized goal of international investment law 58 ". These two requirements are very close to the obligation for the State to be consistent and transparent in its relation with the foreign investors. To be fair and equitable also means to be consistent and transparent 59 Besides, the State must make sure that it guarantees a due to process to the investors.
(2) The Requirement of Due Process.
As per this requirement, it is expected that the State abides to its own laws
and regulations vis-à-vis the investor. All administrative procedures must be followed, all legal proceedings must be respected. This principle is anchored in the basic rule of law and in the fair and equitable treatment standard 63 (4) The requirement of Proportionality.
What is considered here is the proportionality between a given measure adopted by the State and the intrusion into the investor's rights and interests. A State has and maintains its right to regulate. In so doing, it can formulate rules which have an impact on the investment. This impact must be measured and it is in this sense that the right of the State to regulate its activities must be balanced with the rights of Cosmopolitan Law Journal, v. 1, n. 1, dez. 2013, p. 145-164 investors 71 . There must indeed "be a reasonable relationship of proportionality" between the State's measures and the investor's capacity to conduct his investment 72 .
The requirement of proportionality allows the State's interest some place in the arbitration procedure and brings some flexibility to the fair and equitable treatment standard.
(5) The legitimate expectations of the investor.
It seems that [t]he standard of « fair and equitable treatment » is (…)
closely tied to the notion of legitimate expectations which is the dominant element of that standard.73". This element is becoming capital in understanding the standard.
Since the TECMED case74, the invocation of the violation fair and equitable treatment standard is almost automatically grounded on the frustration of legitimate expectations 75 . Legitimate expectation which seems to be becoming a principle is explained as follows. Some States' representation aim at attracting foreign investors.
An example would be the promise of a permit or of some fiscal advantages. The investment decision will be based on such representations. The investor expects that such promises will be executed. It is the frustration of this belief or of this expectation which is considered as violating the fair and equitable treatment 76 and it is this expectation which is protected. As one tribunal puts it, there cannot be an "inconsistency of action between the two arms of the same Government vis-à-vis the same investor.77". In the TECMED case, le Mexican government had refused the renewal to a Spanish company for the exploitation of a waste facility. The investor had agreed to relocate its factory under the condition of such a renewal and deemed that the Mexican measure was in contradiction with its expectations and hence violated the fair and equitable treatment standard. In a now well-known paragraph, Award, 29 May 2003 , §154. Cosmopolitan Law Journal, v. 1, n. 1, dez. 2013 The tribunal considered that Mexico had not been in line with these principles and had consequently frustrated the investor's legitimate expectations 80 as to dissociate what is legitimate and what is not82. This position might be subject to some criticism : it is preferable that a criterion be objective for it to serve its purpose efficiently and effectively ; in this vein, an implicit representation deemed to have been formulated by a given State appears as a very subjective element because every State conduct may, in this sense, be deemed to offer a hidden promise. This might lead to an abuse of the legitimate expectation principle -, considering that there is no defined method enabling to dissociate between admissible and non-admissible implicit representations. In such a context, it is more reasonable to remain on know grounds so as to avoid extending the reading grid of a criterion which is, in itself, already very flexible.
Another critic can be formulated on this major criterion enabling to understand the fair and equitable treatment. In practice, the investor has legitimate expectations that the treatment to which he is entitled obeys to the principles of transparency, stability, non-discrimination, predictability and consistency 83 .
Investors, for instance, argue that they expect the host State to maintain a stable and 87 . Such a detour is questionable 88 . It would be sufficient either to refer directly to the requirements of stability, consistency, transparency or predictability with more precision 89 or to refer only to the legitimate expectations of the investors.
However, in the latter case, there would be no real difference between fair and equitable treatment and legitimate expectations. There would be a confusion between the two principles. However, another logic can be used to enlighten the situation.
Considering that legitimate expectations are already well-rooted in the fair and equitable treatment and that it is very unlikely that a tribunal decides to write it off, it is possible to consider that this principle has become the barometer of the fair and equitable treatment standard. It actually structures and determines the fair and Cosmopolitan Law Journal, v. 1, n. 1, dez. 2013, p. 145-164 equitable treatment by enabling to measure the expected stability, the expected transparency, the expected consistency and so on. This is a means to provide effectiveness to the legitimate expectations principle.
Having presented how the fair and equitable standard is applied, it is now, useful to mention in a few words how some adjustments are brought during this application.
The Adjustments Brought to the Application of the Fair and Equitable

Treatment Standard
These adjustments are namely, the due diligence of the investor, the existence of exceptional circumstances and the level of development of the host State which have to be considered in applying the fair and equitable treatment standard.
First, the investor is expected to be diligent and to act with clean hands 90 .
If he has himself made some misrepresentation to the host State, he will be in a fragile position to invoke the violation of the fair and equitable treatment. If for example the investor has not provided all the required information about his activity and competences to the State, he will not be in a good position when it comes to justify the violation of his rights. In the Azinian 91 case, the investor had guaranteed that he was very experienced and competent in the field of waste disposal and that he had enough resources to conduct the investment. This proved to be false and this quasi-fraudulous conduct of the investor blocked him from arguing that he was not accorded a fair and equitable treatment 92 .
Second, certain exceptional circumstances might lead to a more flexible application of the standard. In the case Starret Housing Corp. v In such a case, the fair and equitable treatment knows an exceptional application.
Third, the state of development of the Host State can also lead to a different application of the standard. In a Generation Ukraine case, the tribunal considered that the economic reality of the State had to be taken into account to assess the fair and equitable treatment through the investor's legitimate expectations 97 . The arbitrators said that the investor had established himself in Ukraine in full knowledge of its economy 98 and that he should consequently assume all the risks related to his choice. Bilateral investment treaties are not "insurance policies against bad business judgements.99". They do not fully insulate the investor.
He is supposed and expected, as a professional, to be aware of the investment's environment100. His level of expectations cannot, as a matter of fact, be the same is a well-industrialised economy and in a "renascent independent State, coming rapidly to grips with the reality of modern, financial, commercial and banking practices and the emergence of State institutions responsible for overseeing and regulating areas of activity perhaps previously unknown.101".
Even if it lacks a textual definition, the fair and equitable treatment principle has been identified over the years by a method which now reaches a general consensus : the use of the legitimate expectations principle. Even if this method can be criticised for several reasons, it remains reasonable to consider that this principle does exist, and that it will be frequently and further used in the future. Therefore, leaving aside the critics, it is more convenient to examine how the legitimate expectation principles can be enlightened to gain in effectiveness. In this sense, it has been proposed to confer to this principle the function of a barometer whereby it would act complementarily with the other criteria of the fair and equitable treatment standard by measuring their respective legitimacy. All in all, these other criteria will be useful to identify a fair and equitable treatment once they have been measured by the legitimate expectation principle. In the same vein, this principle widens the scope of the fair and equitable treatment standard in that it enables to take into account the general behaviour of the investor before calculating the intrinsic expectations he 
